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Message from the Chair 

Dear Legal Practice Section Members,

I am pleased to report on another productive period for the Legal Practice Section during the last quarter. The high 
level of advocacy produced by the Section has continued, covering a range of legal practice areas through submissions, 
engagement with Government and liaison with advisory groups.

The Superannuation Committee, the Charities & Not for Profits Committee and the Australian Environment & Planning Law 
Group have, as always, been particularly busy with submissions.

In the meantime, the Australian Law Management Group has planning well underway for the ‘World Masters’ Conference, 
to be held on 15 November 2017 in Sydney. The conference has attracted sound sponsorship and will be hosted by Allens. 
I urge members to support the conference.

This quarter we said farewell to Andrew Stone SC, a former member of the Personal Injuries and Compensation Committee 
(PICC), and Meg Johnson, of the Australian Property Law Group. Thankyou Andrew and Meg for your tremendous 
contributions to the work of those committees.

Welcome to Sydney barrister Mr William Fitzsimmons who has recently become the newest member of the PICC.

I look forward to working with the Executive and Committees for the balance of this year.

Best wishes,

Philip Jackson SC

LPS News
Issue Three. Spring 2017  •  www.lawcouncil.asn.au/LPS

http://lawcouncil.asn.au
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Recent Submissions

During the past quarter, Section Committees have made or contributed to the following submissions:

•  14 June 2017, Consultation Paper – Improving Dispute Resolution in the Financial System – Superannuation 
Committee & Australian Consumer Law Committee;

•  12 July 2017, Development of the Framework for Comprehensive Income Products for Retirement – Superannuation 
Committee; 

•  7 August 2017, Tax Deductible Gift Recipient Reform Opportunities – Discussion Paper – Charities and Not for 
Profits Committee;

•  8 August 2017, Treasury Laws Amendment (Reducing Pressure on Housing Affordability) Bill 2017 – Superannuation 
Committee; 

•  14 August 2017, Treasury Legislation (Improving Accountability and Member Outcomes in Superannuation) Bill 
2017 – Superannuation Committee.

•  13 September 2017, Consultation on Strengthening Operational Governance of RSE Licensees – Superannuation 
Committee.

•  28 September 2017, The Integrity of the Water Market in the Murray Darling Basin – Australian Environmental 
Planning Law Group.

•  29 September 2017, Treasury Laws Amendment (Putting Consumers First – Establishment of the Australian 
Financial Complaints Authority) Bill 2017 – Superannuation Committee.

•  5 October 2017, Treasury Laws Amendment (Improving Accountability and Member Outcomes in Superannuation 
Measures No 2) Bill 2017 – Superannuation Committee; and

•  9 October 2017, Treasury Laws Amendment (Improving Accountability and Member Outcomes in Superannuation 
Measures No. 1) Bill 2017 and Superannuation Laws Amendment (Strengthening Trustee Arrangements) Bill 2017 
– Superannuation Committee.

Copies of these submissions are available on the Law Council’s website. 

https://www.lawcouncil.asn.au/tags/submissions
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ARTICLE  
ONE

Australian Property Law Group

Land acquisition: are future intended  
uses of land compensable?

In Taylor v Roads and Maritime Services [2016] NSWLEC 138, the applicant’s land which was used as a blueberry farm was 
acquired by the Roads and Maritime Services (RMS). The Applicant sought a larger amount of compensation for the ac-
quisition from the RMS as he claimed that he was intending to increase the amount of blueberries grown in the following 
year. The court ruled in favour of the RMS and held that such future intended use of land was not compensable under the 
Land Acquisition (Just Terms Compensation) Act 1991 (NSW) (the Act). 

Factual Background
The Applicant owned land in Corindi Beach where he operated a blueberry farm that was four hectares in size. The land 
was subsequently acquired by the RMS in order to upgrade the Pacific Highway. The applicant argued that it was his in-
tention to increase his business and growth of blueberries the following year on the acquired land by planting an addition 
two hectares of blueberries. Thus, in addition to compensation for market value of the land, the applicant sought compen-
sation for loss of profits as disturbance under s 59(1)(c) and/or (f) of the Act. 

Judgment 
In determining a claim for loss of profits, the court must make reference to the actual use of the land in question and 
whether the loss of profits was a direct and natural consequence of the acquisition. The court referred to the case of Black-
town Council v Fitzpatrick Investments Pty Ltd [2001] NSWCA 259 where it was held that potential future use of land fell 
short of an ‘actual use’ of the land. Indeed, following this, the court found that because the two hectares of blueberries 
that were intended to be planted did not exist at the date of acquisition, it was not part of either the farm being relocated 
or the actual profits that were lost and thus was not an ‘actual use’ of the land. Thus, because such an intended future use 
was not compensable under the Act, the court ruled in favour of the RMS. 

Lessons
The key lesson from this case is that mere future intentions to use land will not be able to be taken into account in de-
termining the amount of lost profits as a result of the resumption of land. It is the actual use of the land at the date of 
acquisition that is relevant.

Land Acquisition Textbook – Latest Edition
If you wish to gather a greater understanding of land acquisition law, be sure to order a copy of the 7th edition of the ‘Land 
Acquisition’ LexisNexis textbook by TressCox Property Partners, Gary Newton and Christopher Conolly and assisted by 
their student Law Clerk, Khushaal Vyas. This textbook includes the case extracted in this case note, new cases, statutory 
updates and commentary which simplifies what is often a complex area of property law. 

This article was written by Gary Newton, Partner and Khushaal Vyas, Law Clerk at TressCox Lawyers. Gary Newton is a 
Partner and an Accredited Specialist Property Lawyer at TressCox and Chair of the Legal Practices Section’s Australian 
Property Law Group.
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Australian Property Law Group

Do Aboriginal objects contribute to a defect  
in land title?

In Mehmet v Carter [2017] NSWSC 1067 the Plaintiff (Purchaser) terminated a contract for the sale of land after claiming 
that the Defendant (Vendor) failed to remedy defects in title resulting from the presence of Aboriginal Objects on the 
land. The Court held that the objects did not constitute a defect in title and that by terminating the contract based on the 
alleged defect, it was the Purchaser who had repudiated the contract.

Factual Background
The parties entered into an agreement for the purchase of land near Byron Bay on 6 July 2015. The remains of two Indig-
enous persons from 1890 and 1922 were buried on the plot of land.

Relying on the National Parks and Wildlife Act 1974 (NSW) the Purchaser argued that the remains constituted an Aboriginal 
Object which became the property of the Crown and could not be ‘harmed’. The Purchaser claimed that this would alter 
the scope for re-development of the property and that the presence of objects on the land that the vendors did not own 
was a defect in title.

The Purchaser refused to settle the contract until the alleged defect in title was removed. The Vendor refused to do so and 
sent a notice to complete which was ultimately not complied with. A second notice to complete was sent with the settle-
ment sum increased to include added interest for the failure to settle by the completion date.

The Purchaser argued that the Vendor’s refusal to resolve the defect in title and insistence on added interest indicated re-
pudiatory conduct and used this to terminate the contract. The questions which arose in court were whether the Aboriginal 
objects were a defect in title and whether the Purchasers were entitled to terminate the contract.

Defect in Title and Aboriginal Objects 
The Purchaser argued that the subject matter of the land in question included everything within the boundaries of the land 
stipulated in the contract. It was further argued that title to the property was required to be given to the Purchaser free of 
the Crown’s interest in the Aboriginal objects.

The Court held that it was difficult to attribute an intention within the contract that the objects would be conveyed to the 
Purchasers even though the objects were, by statute, not owned by the Vendor. 

Whilst the Court found that as a matter of language the contract was capable of being read as including everything 
physically located within the boundaries of the property, it ought not to be read in such a way. The Court reaffirmed the 
principle that a commercial contract should be constructed in a way reasonable business persons would have understood 
the contract to have meant. The Court held that reasonable business persons in the position of the parties would not have 
understood the contract to provide an obligation that the Vendor sell to the purchaser any objects that were not actually 
owned by the Vendor.

Thus, the Court ruled in favour of the Vendor and found that the Purchaser was incorrect in their assertion that there was 
a defect in title.

Repudiation 
Though the Court found that the Vendor incorrectly applied an increased interest payment to the revised settlement sum, 
it also ruled that such conduct did not amount to repudiation. The Court was emphatic in its summary of the law regarding 
repudiation by highlighting that it is a serious matter that is not to be found lightly or inferred. Simply operating under the 
mistaken belief that they were entitled to charge interest did not indicate the Vendor’s intention to no longer be bound by 
the contract or show that they were willing to only proceed in a manner that was inconsistent with the contract.

ARTICLE  
TWO
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ARTICLE  
TWO

Lessons 

1.  It is difficult to prove a defect in title when the objects in question are not actually owned or under the control 
of the Vendor.

2.  Exercising a right to terminate a contract for repudiation should be done with caution. A contract that is 
wrongfully terminated for alleged repudiation can in fact be repudiatory conduct in itself and so the Purchaser 
is in breach.

This article was written by Gary Newton, Partner and Khushaal Vyas, Law Clerk at TressCox Lawyers. Gary Newton is a
Partner and an Accredited Specialist Property Lawyer at TressCox and Chair of the Legal Practices Section’s Australian
Property Law Group.
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ARTICLE  
THREE

Australian Property Law Group 

Fraud as an exception to indefeasibility of title can 
only be applied if fraud can be ‘brought home’  
to the bank

In Spiliotopoulos v National Australia Bank Limited [2017] NSWSC 971, the Supreme Court of New South Wales confirmed 
the principle that fraud as an exception to indefeasibility of title can only be applied where the fraud can be ‘brought 
home’ to the Bank.

The plaintiff sought to set aside a registered mortgage on the grounds that the signature of a witness who attested the 
plaintiff’s signature had been fraudulently applied, and alleged that as the bank had not engaged in normal banking prac-
tice by failing to discuss the mortgage with him; they had notice of the fraud. The Supreme Court dismissed the plaintiff’s 
claim and held that the plaintiff could not prove that the bank had knowledge of the alleged fraud, as a failure to comply 
with internal policies was not enough to meet this threshold, and affirmed that the principle that fraud as an exception to 
indefeasibility only applies when the fraud can be ‘brought home’ to the bank.

Fact summary
Arthur Spiliotopoulos (plaintiff) is the registered proprietor of 52 Russell Street, Greenacre. He is also, together with his 
wife, Sofia Spiliotopoulos, the registered proprietor of 47 Russell Street, Greenacre. Ms Jackson, at Mrs Spiliotopoulos’s 
request, attested Mr Spiliotopoulos’s signature on a mortgage in favour of National Australia Bank (the Bank) secured over 
52 Russell Street, Greenacre. The loan funds obtained from the mortgage were used for the construction of two duplexes 
on 47 Russell Street, Greenacre. One of the duplexes was sold for $600,000, and Mr and Mrs Spiliotopoulos remain the 
owners of the remaining duplex.

Mr Spiliotopoulos brought proceedings relating to the registration of a mortgage over his property against the Bank and 
Ms Jackson.

Issue facing the Supreme Court
The plaintiff alleged that Ms Jackson fraudulently attested to his signature on the mortgage, as the plaintiff did not sign 
the mortgage in her presence. The plaintiff did not allege that the Bank participated in the fraud. Rather, the plaintiff con-
tested that the Bank obtained the mortgage with notice of and by reason of fraud.

The plaintiff contended that the mortgage was defeasible for the purposes of s 42(1) of the Real Property Act 1900 such 
that he was entitled to have the mortgage removed from the title of his property on the following basis:

•  The Bank did not meet with Mr Spiliotopoulos or explain the effect of the mortgage to him and therefore did not 
obtain the mortgage in the normal course of banking practice and did not obtain the mortgage without notice of 
the fraud; or alternatively

•  The Bank obtained the mortgage by reason of a fraud committed both upon itself and Mr Spiliotopoulos by rea-
son of the Bank’s internal policies not being complied with.

In order for the mortgage to be set aside on the basis pleaded, the plaintiff needed to establish that he was defrauded out 
of his interest as registered proprietor and that the fraud was the Bank’s own, in the sense that it could be ‘brought home’ 
to the Bank. The Court held that if the plaintiff could not establish that a consciously dishonest act could be brought home 
to the Bank, the Bank’s title will be indefeasible.
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Judgment
Claim against Ms Jackson

The statement of claim submitted by the plaintiff was badly pleaded and did not sufficiently make out a claim against Ms 
Jackson for fraud. The Court dismissed this claim.

Claim against the Bank

The Bank was successful in arguing that the plaintiff was not able to establish that a consciously dishonest act could be 
brought home to the Bank, as the registered proprietor of the interest. The Bank submitted that even if the underlying 
facts pleaded against it were made out, it would not establish the requisite knowledge on behalf of the bank to amount 
to fraud. The Court reasoned that the plaintiff would need to show evidence that the Bank proceeded to registration of 
the mortgage, either having committed a fraud upon the plaintiff or having knowledge that someone else had committed 
fraud. The Court concluded that the plaintiff did not provide any evidence to support his claim.

Furthermore, the Court clarified that a failure to comply with internal policies and procedures would not be sufficient to 
elevate the Bank’s conduct to a participation in Ms Jackson’s alleged fraud, and the possibility that the Bank officer who 
dealt with the mortgage may have discovered the fraud had they conducted a meeting with the plaintiff would not be 
sufficient to amount to the Bank being on notice of the fraud, so as to constitute an exception to the Bank’s indefeasible, 
registered title.

The Bank also contended, in the alternative, that the plaintiff’s claim for damages and equitable compensation must fail 
on the basis that he suffered no loss in connection with the entry into the mortgage. Mr Spiliotopoulos received the benefit 
of the money secured by the bank’s mortgage as the loan funds were used for the construction of properties of which 
the plaintiff was a joint owner, hence the plaintiff could not be found to have suffered any loss and would not be granted 
damages or equitable compensation even if they were able to establish a cause of action.

Importance
This case affirms that fraud will not affect a registered proprietor’s interest unless the mortgagee has actively participated 
in the fraud or the knowledge of the fraud able to be ‘brought home’ to the mortgagee. Further, a bank’s failure to comply 
with its own internal policies and procedures is not sufficient to elevate its conduct to fraud.

Additionally, as the plaintiff nevertheless received and benefitted from the funds advanced under both loan agreements 
the plaintiff had not sustained any loss and the Court cannot grant damages or compensation to the plaintiff.

This article was written by Gary Newton, Partner and Henry Yuan, Law Clerk at TressCox Lawyers. Gary Newton is a Partner 
and an Accredited Specialist Property Lawyer at TressCox and Chair of the Legal Practices Section’s Australian Property 
Law Group.

ARTICLE  
THREE
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ARTICLE  
FOUR

Australian Environmental Planning Law Group

Dial a Dump Industries: a hard lesson learned on  
establishing a right to compensation for  
compulsory acquisition

On 6 April 2017 the New South Wales Court of Appeal handed down its decision in Dial A Dump Industries Pty Limited 
v Roads & Maritime Services [2017] NSWCA 73. The matter concerned an appeal from the Land & Environment Court 
against a decision by Preston C J that Dial A Dump Industries Pty Limited failed to establish that:

• it had an interest in land which was divested by the compulsory acquisition;

• as a potential beneficiary of a trust which held a lease over the land it had an equitable interest in the lease;

•  as an applicant permitted to occupy the land gave rise to a legal interest in the land or a right, power or privi-
lege over or in connection with the land.

The Land & Environment Court held that DADI did not have a legal or equitable estate or interest in the land, or an 
easement, right, charge, power or privilege over, or in connection with, the land. The NSW Court of Appeal upheld that 
decision.

Facts

1.  On 19 December 2014 land in Sydney having a street address of 10-16 Albert Street, St Peters and known as the 
Alexandria Landfill (“Alexandria Landfill - a company connected to Mr Malouf) was compulsorily acquired for 
the purposes of WestConnex Motorway by Roads & Maritime Services via a notice published in the NSW  
Government Gazette pursuant to the Land Acquisition (Just Terms Compensation) Act 1991 (NSW) (the Act), SS 
19 and 20. Upon its compulsory acquisition, the land vested in the WestConnex Delivery Authority.

2.  Immediately prior to its compulsory acquisition, Alexandria Landfill was the registered owner of the estate in 
fee simple of the Land. Boiling Pty Limited (Boiling - a company also connected to Mr Malouf) was the Lessee 
pursuant to an unregistered lease dated 7 February 2014. Each was therefore an owner of an interest in the land 
under the Act and was paid compensation upon compulsory acquisition.

3. Under the Act “interest” in land means:

 (a) a legal or equitable estate or interest in the land, or

 (b) an easement, right, charge, power or privilege over, or in connection with, the land.

4.  The appellant, Dial A Dump Industries Pty Limited (Dial A Dump) (also owned by Mr Malouf) claimed an entitle-
ment to compensation on the basis that it had an interest in the land, being permission to occupy and use the 
land as a waste landfill and to carry out crushing, grinding and separating works on the land.

5.  Alexandria Landfill also held an Environmental Protection Licence EPL 4627 authorising the carrying on of 
scheduled activities listed as “waste facilities - landfilling” and “waste facilities - solid waste land...”

6.  Boiling also held an Environmental Protection Licence EPL12594 and carried out the scheduled activities of 
“crushing, grinding, or separating works” and “waste facilities - store/transfer/separate ...” and this EPL operated 
subject to development consent granted by the Court on 28 September 2006 and which was limited to a period 
of five years from 28 September, 2006.
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7.  Between 1 July 2007 and 30 June 2008 various internal corporate arrangements were put in place. On 30 June 
2008 Alexandria Landfill held a meeting and the Minutes of that meeting were submitted in evidence. The 
Minutes record the passing of resolutions and other matters. The directors of Boiling also met on 30 June 2008 
and passed resolutions in respect of the cessation of business and further resolved that:
“... all leases, licences, loans[,] choses in action, interests in land formerly held by the Trust in connection with 
its commercial operation of collecting[,] receiving, transporting[,] recycling[,] selling or landfilling of waste ... 
shall forthwith be held upon trust for Dial A Dump...”

Boiling as trustee had a power of appointment under the trust.

8.  On 1 January 2004 Alexandria Landfill granted a new lease of Lot 2 to Boiling for a one year term with an option 
to renew. This lease was not registered. The lease acknowledged that the Lessor, Alexandria Landfill, was the 
licence holder of EPL4627 which authorised landfilling on the property, and the Lessee, Boiling, was the licence 
holder of EPL12594, which authorised resource recovery on the property. A new lease dated 7 February, 2014, 
also unregistered, was granted to Boiling.

9.  Dial a Dump Industries failed in its application for compensation because it could not prove it had an “interest” 
under the Act. The Court of Appeal (Beazley P, McColl JA & Leeming JA) held:

 (a)  A legal interest in land can be an unregistered interest in land. A person who is in possession of land 
adverse to the true owner has a legal interest.

  (b)  A relationship of agency necessarily involves acting in a representative capacity for the principal. The 
words or phrases “for”, “on behalf of”, “for the benefit of” or “authorise” may be used to describe a 
relationship but without the characteristic of representation, there is no agency.

 (c)  The object of a power of appointment under a discretionary trust is not a beneficiary in the traditional 
sense of the word. It does not have a beneficial interest in the Trust. It does, however, have standing 
to bring an action against the Trustee requiring it to duly administer the Trust. This right is a chose in 
action and is not a right in rem and accordingly does not constitute an equitable interest in land.

 (d)  The fact that a company carries on significant commercial operations on land is not in itself evidence 
of the fact that it has been given possession of land in a manner giving rise to an equitable interest. 
In this case, the business relationship between the parties served to confirm that no equitable interest 
arose.

 (e)  The holding of a licence (i.e. EPL 4627 by Alexandria Landfill & EPL 12594 by Boiling) in respect of a 
business carried on the land which requires the exercise of control over that land is not consistent with 
a third party having an interest in possession. What was particularly relevant here was that the Envi-
ronmental Protection Licences were not held by Dial a Dump but were held by the owner and lessee of 
the land.

 (f)  Leeming J A found ... the legal conclusion for which Dial A Dump contended was either inconsistent 
with the contemporaneous documents, or (at best) was less than clearly established by those docu-
ments, eg,:

  (i)  The formal document governing relations between Alexandria Landfill and Boiling, at the time 
of gazettal of the acquisition notice, was an unregistered lease, which confirmed that exclu-
sive possession had been given to Boiling and that Boiling was forbidden from transferring 
its interest under the lease, or parting with possession, without Alexandria Landfill’s written 
consent - there was no evidence of any consent to transfer its leasehold interest.

  (ii)  There were documents stating that Dial a Dump was conducting operations for and on behalf 
of Alexandria Landfill and Boiling. The fact that, as the primary judge found, Dial a Dump 
used labour supplied by Boiling in order to perform those functions, tends to confirm the fact 
that it was not acting as principal in its own right.

ARTICLE  
FOUR
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  (iii)  The primary judge found that the business being conducted on the land required use of both 
Environment Protection Licences held by Alexandria Landfill and Boiling. If Dial A Dump was 
conducting the business on its own behalf, as opposed to doing so on behalf of Alexandria 
Landfill and Boiling, then it was guilty of an offence under the protection of the Environment 
Operations Act 1997 (NSW). The penalty for that offence was up to SI million on each licence.

Dial a Dump “operated” a substantial business on the land over which there were 2 EPLs (see above). Dial a Dump’s 
claim for compensation was substantial, and the denial by the Court of Appeal to Dial a Dump’s right to compensation 
no doubt came as a surprise.

A salutary lesson to be learned is that if a compulsory acquisition is impending it is critical to have appropriate  
documentation in order.

Author:
Maureen Peatman
Partner

Hunt & Hunt Lawyers
Gateway, 1 Macquarie Place
Sydney NSW 2000
D +61 2 9391 3252
F +61 2 9391 3099
E mpeatman@huntnsw.com.au
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Planning Blight – Claim

In Victoria, a trigger to compensation for planning blight due to a public purpose reservation can be a 
‘loss on sale’ claim.  A recent Victorian Supreme Court decision determined that such a claim should 
exclude special value.

At issue were the phrases ‘natural, direct and reasonable’ consequence of the reservation1 and ‘value of 
the land’2.  Similar phrases are found in statutory provisions throughout Australia. In Victoria, planning 
blight provisions rest within planning legislation: Planning and Environment Act 1987 (PEAct). The key 
are s104 and s98(1) PEAct.

The PEAct has an often uncomfortable linkage with, but important differences from, the compulsory 
acquisition regime contained in the Land Acquisition and Compensation Act 1986.  

Facts
The Barillas became the owners of land in 2001 for development as a tourist attraction and also 
planned to live there. Development commenced, but did not finish.  Two Public Acquisition Overlays 
were gazetted, in 2009 and 2010, affecting more than one third of the land.  The judgment records the 
business as marginal but that, due to the land’s rezoning after 2001, the Barillas enjoyed substantial 
capital gains.  

The Barillas triggered a compensation claim by selling the land. The loss on sale figure was agreed upon 
and paid.  

However, Barillas also claimed losses including sale advertising, agent’s commission, sale-related 
valuation advice and sale legal costs. In addition, they claimed the costs of CGT advice that included 
obtaining an ATO private ruling and they sought interest for delayed compensation monies after sale 
(aHungerford claim). 

Judgment
Emerton J rejected all claims.  Extensively reviewing High Court, Victorian and interstate caselaw 
going back to Spencers Case3, she held that a loss on sale claim involved compensation for lost ‘value 
of land’ and not ‘value to owner’.  Whilst acknowledging that ‘value to owner’ was generally used in 
compulsory acquisition to include a wide range of potential losses including disturbance (which might 
include special value), she found the clear purpose of S104 PEAct was:

‘to cap the compensation payable for consequential losses.  That cap would be compromised, if not 
defeated, if all manner of losses or expenditures could simply be added to the market value of the land 
in order to raise the cap.4’

She held that S104, was a ‘simple mechanism to limit’ compensation in planning blight cases5. Relying 
on the High Court in Boland v Yates6, she rejected earlier authority that included special value in such 
claims.  In any event, she also found the Barilla claims unrelated to land development and not forming 
any special value in the land.

1  S98(1) Planning & Environment Act 1987.
2  S104 Planning & Environment Act 1987.
3  Spencer v Commonwealth (1907) 5 CLR 418.
4  Barilla v Roads Corporation [2017] VSC 349, [73], p19.
5  Ibid. [74] p19.
6  (1999) 167 ALR 575.

ARTICLE  
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In considering the phrase ‘direct, natural and reasonable’ of the land being reserved – the basis for 
the s98(1) ‘any financial loss’ claim - Her Honour found the Barillas’ motives in selling to be a relevant 
consideration, as their motive may have been to realize the substantial capital gain, rather than the 
reservation.  She treated the CGT issues as personal losses incurred to secure the Barillos’ tax position. 
She rejected the lost interest claim as payment was made within the timing of the statutory schema.  

Finally, Her Honour cited with approval, the caution of the High Court in Walker Corporation v 
Sydney Harbor Authority7 as to construing modern Australian legislation by reference to principles 
from general case law where specific statutes apply, particularly in compulsory acquisition and 
compensation8. 

Lessons

1.  The Victorian Supreme Court recently found that the statute created a mechanism to limit 
compensation for planning blight. 

1. It held that s104 PEAct imposed a financial cap that excluded special value to the owner. 

1.  It noted claimant motivation as relevant in determining the ‘natural, direct and reasonable’ 
consequence of land being reserved.  

This article was prepared by Dr Leonie Kelleher OAM, Member LPS Executive and Member AEPLG Committee: assisted by 
Freeman Zhong, Law Clerk, Kellehers Australia. 

7  (2008) 233 CLR 259, 270 [3].
8  P18 [68].

ARTICLE  
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Q&A: Patricia Ryan and Hannah Ellis –  
“Our mission is to provide commercially sensible ad-
vice and exceptional bespoke service without the ego  
and high cost.”
In this Q&A, The Workplace principals Patricia Ryan and Hannah Ellis explain the reasons 
behind setting up their employment law firm; why they favour a ‘top-heavy’ partner 
model; and how they benefit from true flexibility in the workplace.

You have been running The Workplace, a specialist employment law firm, for three years. 
What are the major tests when setting up a boutique firm?
Patricia: “We had some initial challenges trying to fit the mould of a traditional law firm and realised that our version of 
‘success’ and the reality of our practice were not aligned. So we made some changes and last year brought on another 
principal, Kim McGuren, which has proven to be a great success. While the legal market is flooded with talk of artifi-
cial intelligence and disruptors, what we have learnt in our practice to date is that there is very rarely a ‘run of the mill’ 
junior-lawyer task in the matters in which we’re instructed. We are almost always providing strategic advice and it is the 
quality of this advice and our ability to map the path for the client almost immediately that sets us apart. Now that we 
have bedded down our ‘top heavy’ model of senior and experienced practitioners, we believe we’re positioned for growth 
in an age when the work of many lawyers won’t exist in 10 years.”

What other factors have been difficult?
Hannah: “As is the case in any small business, it is a constant challenge to find enough time – while not sacrificing other 
priorities – to work on the business and not just in it. We are very pleased with what we have achieved in three years. We 
have loyal clients we enjoy working with, a wide variety of work across the whole spectrum of employment law, and we 
have some wonderful opportunities ahead of us.”

Your lean model of having experienced lawyers who are supported by contracted 
services teams, where necessary, seems to be in vogue for boutique firms. Why?
Patricia: “It certainly suits our practice. Most of our work is advisory, rather than litigious, and junior lawyers are prob-
ably better suited a lot of the time to a litigious practice. We have clients who can call us at any time of the day. They 
only need five to 10 minutes of our time, but we’ve got to be able to answer questions on the spot. We just don’t have a 
lot of work that would keep a junior lawyer engaged fulltime for the week. Our structure enables us to have the flexibility 
that we need individually, as it means we don’t have to be ‘in the office’ all the time. For clients, this is more efficient and 
saves them money – there is faster turnaround and no doubling up of lawyer time or work.”

ARTICLE  
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Hannah: “And if we look at the market more generally, in the boutique practices where lawyers are engaged in special-
ised kind of work rather than transactional work, client relationships are still the foundation of such firms and a high 
level of emotional intelligence is required to maintain those connections. That’s another reason why this model works for 
us – it’s not just about getting the work done; it’s about nurturing our clients. As an employment law specialist, we might 
be in a unique position in that we deal all day with HR directors and managers and they are people-people. They want to 
talk to someone and have a relationship.”

A lot of boutique firms have emerged during a time of disruption and technology 
advances. What’s the key to positioning a boutique firm in this new era?
Patricia: “We’re in a really exciting phase in the legal profession, especially for boutique, specialist firms like The Work-
place. In our view, the key is being able to articulate your point of difference and to actually deliver real value to the 
client with whom you’re partnering. It’s also important to take advantage of our agility – to meet the clients’ needs and 
work in the way that they like to work. Our clients know that if they have a really quick query and it’s dinner time, we’ll 
pick up the phone and we’ll have a chat. We have business clients that are operating 24-7 and things can happen at an 
unfriendly time and our clients know that we are available.”

A recent article quotes you as saying you would like to change the way people think 
about lawyers while trying to avoid over-selling and over-complicating your firm’s 
services. What perception are you hoping to create, and what response are you getting 
from clients?
Hannah: “Our mission is to provide commercially sensible advice and exceptional bespoke service without the ego and 
high cost. Our client feedback tells us that we are valued as approachable, honest and commercial and that’s how we 
aim to stay. The days of lawyers as ‘gatekeepers’ of information are gone and we are continuing to break down those 
barriers. We don’t provide lengthy written advice unless needed – for example, for a board –and we tailor how we work 
with clients based on their size, expertise in HR and experience.”

You both have significant experience in other firms. What’s the big difference now that 
you are working for yourselves?
Hannah: “It’s the two Cs: The first is control over the people with whom you work, when and where you work and, most 
importantly, where your career is taking you. The second is culture – we’re a cohesive and supportive team with genuine 
shared goals. Happy lawyers make for happy clients.”

Some law firms are getting serious about offering flexible working arrangements. What 
have you done on this front and what impact is it having?
Patricia: “As long as the work gets done efficiently, we don’t care when and where it happens. Two of our principals live 
a distance from the city, so working from home when not required in the city is a given. Hannah currently works part-
time after a period of parental leave. This works for us because we have an environment of trust and no silos; all the 
principals have an eye on what’s going on across the practice and a knowledge of the clients, which enables us to help 
each other out when someone is under the pump. We have a policy of aiming to accommodate six weeks’ annual leave 
per year. As the co-founders, we took this flexibility for granted, until we had a fresh set of eyes. We have now come to 
appreciate this kind of ‘true’ flexibility is hard to come by and valued immensely. What’s more, it costs us nothing extra 
because the foundations for flexibility were there from the start.”

Hannah: “I’ve got a seven-month-old child and Patricia and Kim have been really supportive. As a parent, it’s about being 
present during the times when the kids are in need of help – that crazy period from 4.30pm to 6.30pm – so I can tap out 
during that time and come back online later if I have some urgent work to do. Being able to do that and drop my eldest 
daughter into school on the way to work is really meaningful and valuable. I can’t imagine being chained to my desk 
anymore and having to explain to a boss why I need to go to the pharmacy to fill a script, which is the culture in some 
other firms.”
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Some law firms have resisted flexible working arrangements in the belief that demanding 
clients want their lawyers to be available around the clock. What has been your 
experience?
Patricia: “If the clients need advice straight away and one of us is away, they know they can ring one of the other part-
ners because we work so closely together and we know what’s going on with them.”

Hannah: “It absolutely works for the client. I find that as long as we are flexible with how they want to work, they’re flexi-
ble in return. The idea of being at your desk for ‘face time’ is outdated in our view, and our business really booms when 
we are not at our desks and we are out and about meeting clients.”

As part of your goal to provide better and cheaper services, The Workplace has embraced 
useful technology. What sort of IT functions have worked for you?
Patricia: We have embraced cloud-based technologies and inexpensive direct marketing tools and sales tools to track 
our pipeline. We use a document management system suited to a small firm, which has an app for convenience and 
can do some clever things like link your mobile calls to the time-tracking component. We aren’t yet big enough for an 
in-house IT function so we have partnered with a local IT company so that we have local servers, security, back-up and 
quick responsiveness if there is a problem.”

You have set up the Table for 10 networking forum for HR professionals. What motivated 
that move?
Patricia: This was borne out of Hannah’s desire to provide meaningful networking and knowledge-sharing opportunities 
for tomorrow’s HR leaders. She noticed there was a gap in the market for this kind of thing for Gen Y and invited a hand-
picked group to participate in bimonthly roundtable conversations with highly esteemed HR professionals, in a relaxed 
environment over wine and cheese. Some would say this is a long-term sales strategy and it certainly has proven effec-
tive from this perspective, but more than that it’s a chance for us to engage on niche HR issues with people who have 
fresh ideas. We’re both qualified HR practitioners and it’s nice to be able to dive back into this area from time to time.”

Where does the firm go from here?
Hannah: “Our drivers for setting up the firm and moving forward are very much about balancing our family obligations 
and our external passions and hobbies with intellectually challenging work and fantastic client relationships. We’re not 
pursuing growth for the sake of growth; we’ve taken a very organic approach to growth, so moving forward we’re hoping 
to maintain that balance. When we work on our business strategy, we work out what we all want and need and what suc-
cess looks like for us, and then we actually work backwards to determine how many hours and weeks we work. We don’t 
want to flog ourselves for the sole purpose of extra dough, as it’s not the only driver in our lives.”
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ARTICLE  
SEVEN

Why your small firm can’t afford to disregard  
advertising
Some large firms have built strong client bases on the back of mainstream advertising, 
but it can also be a key part of the marketing mix for smaller players, writes Trish Carroll.

Law firms and advertising usually do not go together like bacon and eggs. They should, though, especially if yours is a 
consumer-centred law firm. What is a consumer-centred law firm? These firms are focused on meeting all, or some, of 
the everyday needs of ordinary Australians, including advising on:

• personal injury and work-related ill health;

•  divorce, domestic violence and relationship breakdowns;

•  making, changing or challenging a will;

•  selling or buying a house;

•  disputes with employers, tenants, landlords, neighbours and relatives;

•  general crime, unfair treatment by police and police action; and

•  debt and solvency issues.

The list above represents the backbone of the service offering of most sole practitioners and small firms. Sole  
practitioner firms in NSW constitute about 87 per cent of private firms, a statistic I expect is mirrored in other states and 
territories. With few exceptions, small firms do not use many elements of the ‘marketing mix’ – that is the term given to 
cover the set of actions, or tactics, that a business uses to promote its brand (products and services) in the market.

Marketing clout
Contrast this to consumer firm behemoths Slater & Gordon, Shine Lawyers and Maurice Blackburn Lawyers. These firms 
use all components of the marketing mix to support a crystal clear market strategy. Each firm knows exactly what sort of 
clients they want to attract and what sort of services those clients need.

Every aspect of how they promote themselves is targeted to their core market and that market is enormous, which is why 
they use the same type of promotional strategies as other successful consumer brands; for example, supermarket chains, 
insurers and telecommunications companies. They need to get their message out to the masses because they are selling 
to a mass market.



PAGE 17      LEGALPRESS • ISSUE THREE SPRING 2017

They use above and below the line marketing:

•  Above the line – mass media methods for targeting larger and more general customers through television,  
cinema, print ads and outdoor advertising;

•   Below the line – targeted to individual consumers (or sets of consumers) using media relations, search engine 
marketing, social media marketing, content marketing and events.

Last financial year, Slater & Gordon spent almost 15 per cent of its annual revenue of $908 million on advertising and 
marketing, while Shine Lawyers spent about 8 per cent of its $136 million revenue on such marketing. In Shine’s 2017 
half-year investor presentation, it reports that its new marketing campaign is delivering new files, enquiries and  
improving conversion rates.

Last year, both firms faced, and continue to face, pressure because of poor share price performance, but advertising and 
marketing budgets were not slashed from the previous year. Instead, they increased their marketing expenditure. It was 
not this expenditure that caused the share value decline.

Maurice Blackburn is not a listed entity, so it is hard to know what it spends on these activities, but it is reasonable to 
assume it would be a large sum. Maurice Blackburn’s website says that it is Australia’s leading compensation and social 
justice firm and We Fight for Fair is its tag line (another marketing term that is used to describe a short, memorable 
phrase that companies use to summarise their value proposition; for example, Woolworths uses The Fresh Food People).

Last year, Maurice Blackburn launched a campaign involving a 105-second film, narrated by TV and stage actor Michael 
Caton, entitled Your Right Is My Right. This film was designed to help people who have never experienced social injustice 
learn why social justice is important in a fair and just society. In Campaign Brief, a creative advertising trade magazine, it 
reported that the film was originally intended for a digital audience (below the line) but the firm decided to go above the 
line and the campaign aired on channels 7, 9 and 10 with a focus on Victoria and Queensland.

Small firms think big
There are much smaller consumer firms than these three and they are use marketing tactics intelligently. For example:

•  Brydens Lawyers was once a small firm operating in Sydney’s working-class western suburb of Liverpool. Today 
it has 10 offices in NSW. Its tag line is Protecting Your Future. The firm was a long-time supporter of NRL team 
West Tigers. In 2015, Brydens became a major sponsor and signed up to a three-season, multi-million-dollar 
deal, as reported on the Wests

•   Tigers’ website. It also has partnerships with other NRL clubs and runs free legal advice clinics on these clubs’ 
premises. It ran seven clinics in May 2017 alone.

•   Stacks Law Group is another firm that has evolved from Get Stacks for Your Compensation to Partners in Life. 
According to its website, reform in the early 2000s within the legal profession was the catalyst for Stacks to 
think strategically. Today the firm is a network of locally owned, independent law firms operating in 25 locations 
in NSW, the ACT and Queensland.

•   Law Partners, Personal Injury Lawyers has embarked on a major magazine advertising campaign, as I found out 
when flipping through WHO Weekly and Women’s Day at my hairdresser’s. Since that happened, I have noticed 
Law Partners billboards dotted on many of the major roads I travel down. Law Partners has 15 offices in NSW, 
seven in Victoria and one in the ACT.

If you are a small consumer-centred firm, your firm may resemble the once common corner store competing with large 
supermarket chains. Some of the large consumer-centred firms mentioned here may even be your firm’s equivalent of 
Woolworths or Coles. If so, you need to consider what impact they will have on your practice and think, plan and act 
differently, just as the firms singled out here have done.

Trish Carroll is the principal of Galt Advisory, a firm focused on helping law firms devise and implement successful  
marketing and business development strategies. She can be contacted at trish@galtadvisory.com.au and wants you to 
know that she has no shares in Slater & Gordon or Shine Lawyers and has never had any dealings with the other firms 
named in this article.
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Awards

Young Victorian Property Lawyer of the  
Year 2017
The winner of the of 2017 Victorian Young Lawyer of the Year 
Award was Nafsika Palbas for her contribution to the field of 
property law and practice, having demonstrated excellence in 
the provision of property law legal services, maturity, self- 
reliance and leadership as a young property lawyer, and  
academic and practical abilities in property law.

Upcoming Law Council Events

15 November – World Masters
Host: Australian Law Management Group, LPS Section
Venue: Allens, Level 28 DeutscheBank Place, Corner Hunter and
Phillip Streets, Sydney

21 November – 5th International Arbitration Conference
Host: Business Law Section
Venue: Duxton Hotel, Perth

1 December – Hot Topics
Host: Commonwealth Compensation & Employment Law Committee, Federal Litigation & Disputes Resolution Section
Venue: Sparke Helmore Lawyers, Level 29 MLC Centre, 19 Martin Place, Sydney 

Nafsika Palbas, Victorian Property Lawyer of the Year Award 
winner and David Stewart, Telstra.



Allens is an independent partnership operating in alliance with Linklaters LLP.

PROUDLY SPONSORED BY:

 THE WORLD  
MASTERS OF LAW  
FIRM MANAGEMENT  
Masterclass
with Heidi Gardner, Distinguished Fellow at Harvard Law School
 

 
Date:   Wednesday, 15 November

Time:   9.30am – 4.30pm

Venue:  Allens, Level 28 Deutsche 
Bank Place, Corner Hunter and 
Phillip Streets, Sydney

Contact:  Travis Kotzur, 
LPS Section Administrator 
T: +61 2 6246 3722
E:  travis.kotzur@lawcouncil.asn.au

To register or for 
more information 
visit:  
lawcouncil.asn.au/
event

In Smart Collaboration, the research reveals that professional service firms earn higher 
margins, inspire greater client loyalty, attract and retain the best talent, and gain a 
competitive edge when specialists collaborate across boundaries. Moreover, law firms’ 
clients increasingly demand multi-disciplinary teams to help them solve their most complex 
problems. Lawyers who can deliver this sort of value-added advisory work gain true 
competitive advantage, but those who fail to build cross-silo teams will increasingly be 
relegated to lower-margin, RFP-based work.

Yet, most firms have carved up their highly specialized, professional experts into narrowly 
defined practice areas, and collaborating across these siloes is often messy, risky, and 
costly. Unless you know why you’re collaborating and how to do it effectively, it may not 
be smart at all. That’s especially true for partners who have built their reputations and 
client rosters independently, not by working with peers. Significant cultural, structural and 
psychological barriers inhibit smart collaboration in many of today’s firms.

Law firm leaders—both formal leaders and forward-thinking partners—must find ways to 
unlock the power of collaboration. The research with clients and the empirical results of 
law firm studies demonstrate clearly and convincingly that collaboration pays, for both 
professionals and their firms. Together, we discover how to do it.

This masterclass covers four interactive sessions that are designed to:

•  work through the business case and talent imperative behind smart collaboration, 

•  and teach practical approaches for building an effective change program. 

This masterclass will use the Harvard University case study methodology, which 
encourages participation. Numbers are strictly limited so it is advised to register early.

Pre-reading case studies material will be distributed closer to the event.

“As someone who believes many law firms only give lip service to collaboration,  
I find it both enlightening and refreshing to hear/ read Prof Gardner’s research confirming that 
professional firms who have more people genuinely collaborating on matters the higher a firm’s  
profits and the higher employee and client satisfaction. For those involved in the legal profession  
in Australasia to have the opportunity to hear Prof Gardner present should not be missed.”John Chisholm, John Chisholm Consulting

“Dr. Heidi Gardner is one of the leading scholars studying the drivers of excellence and  
performance in professional service firms.  Her work on collaboration and innovation sets the 
standard on academic rigor and practical relevance.  Her role at the Harvard Law School allows 
her to uniquely understand the challenges and opportunities faced by law firms in the 21st Century.   
Dr. Gardner is a gifted instructor and attendees of the course are in for an intellectual treat.”Karim R. Lakhani, Professor Harvard Business School

https://lawcouncil.asn.au/event/the-world-masters-of-law-firm-management-masterclass


 THE WORLD  
MASTERS OF LAW  
FIRM MANAGEMENT  
Masterclass
with Heidi Gardner, Distinguished Fellow at Harvard Law School

Heidi K. Gardner, Ph.D., is a Distinguished Fellow at Harvard Law School’s Center on 
the Legal Profession and author of the recently-released book Smart Collaboration: 
How Professionals and Their Firms Succeed by Breaking Down Silos (Harvard 
Business Press). Gardner also serves as a Harvard Lecturer on Law, and Faculty 
Chair of the school’s Accelerated Leadership Program and Sector Leadership 
Masterclass executive courses. Previously she was a professor at Harvard Business 
School.

Gardner’s research received the Academy of Management’s prize for paper with 
Outstanding Practical Implications for Management. She has authored or co-
authored more than fifty book chapters, case studies, and articles in scholarly and 
practitioner journals, including several in Harvard Business Review. Her first book, 
Leadership for Lawyers: Essential Strategies for Law Firm Success was published in 
2015.

Dr. Gardner has lived and worked on four continents, including as a Fulbright 
Fellow, and for McKinsey & Co. and Procter & Gamble. She earned her BA in 
Japanese from the University of Pennsylvania [summa cum laude, Phi Beta Kappa), 
a Masters degree from the London School of Economics, and a second Masters and 
her PhD from London Business School. She was recently named by Thinkers 50 as a 
Next Generation Business Guru.

“One thing that sets Heidi Gardner’s work on collaboration apart is it’s basis on well structured, 
quantitative research.  Her insights into the benefits of collaboration really resonate here at 
Allens.  Not only is collaboration key to delivering solutions for our clients’ most complex legal 
challenges, it is underpins our ability to deliver those solutions cost effectively, integrating 
contributions of professionals from a range of disciplines.  In a world where innovation is crucial 
to ongoing success, collaboration is the strategic enabler to unlocking value through co-creation 
with clients.  We are delighted to be co-sponsors of The Law Council of Australia, World Masters 
Series this year and look forward to Heidi’s insights on the power of smart collaboration.”Anna Collyer, Partner in the Energy, Resources & Infrastructure practice and Head of Innovation Working Group, Allens

 

“Heidi Gardner provides the evidence that law firms that foster deep internal collaboration will 
significantly outperform those that just rely on cross-selling solo-specialists. These benefits come 
from combining the skills, insights and experience of a range of different practitioners to solve 
clients’ most pressing problems. This integrated approach is hard to copy, is less price sensitive 
and much more fun to deliver. Any law firm leader not taking the opportunity to listen to Heidi 
Gardner is missing out. Big time.”Joel Barolsky, Founder and MD of Barolsky Advisors and Senior Fellow of the University of Melbourne Law School

Allens is an independent partnership operating in alliance with Linklaters LLP.

PROUDLY SPONSORED BY:
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www.lawcouncil.asn.au/LPS

19 Torrens Street Braddon ACT 2612 
GPO Box 1989 Canberra ACT 2601 
DX 5719 Canberra

Tel +61 2 6246 3788
Fax +61 2 6248 0639
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